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MINUTES of the proceedings held on 4 December 2017.

Present:

JUSTICE ALEX L. QUIROZ
JUSTICE REYNALDO P. CRUZ
JUSTICE BAY ANI H. JACINTO

Chairperson
Member
Member

The following resolution was adopted:

SB-16 ..CRM-0730 to 0736 ~ PEOPLE v. GERRY J. MORALES, ET AL.

This resolves the Omnibus Motion to Quash Information with Urgent
Prayer for Deferment of Issuance and/or Lifting or Quashal of Warrant of
Arrest' (Omnibus Motion) dated November 16, 2016, filed by accused Gerry
J. Morales, Emeritos M. Jovilla, Reymundo M. Escamillan, Ruben P.
Postrero, Roseller N. Macayra, and Francisco S. Jimenez, Jr. which was also
adopted by Alicia B. Manligoy.:'

Accused claim that their right to the speedy disposition of their cases
guaranteed in Section 16, Article III of the Constitution was violated by the
delay in the preliminary investigation before the Office of the Ombudsman
(OMB) as shown by the following timeline:

March 13, 2006 complaint filed by former
Municipal Engineer Roseller N.
Macayra against accused
Morales before the Office of
the Deputy Ombudsman for
Mindanao (OMB-Mindanao);

April 24, 2006 said complaint was "indorsed to
the COA Regional Director;"

I Records, Vol. H, pp. 364-377.
2 Order dated August 7, 20 I7, id., p. 675.
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September 20, 2007 "The COA Fact-Finding
Investigation Report was
endorsed" to OMB-Mindanao;

November 24, 2011 OMB· issued
Resolution;

Jointits

August 22, 2014 The Ombudsman approved the
Joint Resolution;

October 1,4 & 8, 2014 Accused Jimenez Jr., Postrero
and Jovilla filed their respective
motions for reconsideration;

October 23 & 29, 2014 OMB issued its Joint
Resolution denying the motions
for reconsideration;

February 3,2015 The Ombudsman approved
both Resolutions denying the
motions for reconsideration;

September/October 2016 - The Informations were filed
with the Court.

Accused claim that: it took the OMB almost "nine (9) years and six
(6) months to terminate its preliminary investigations counted from the filing
of the initiatory Complaint on March 13, 2006 up to the time the
Informations was (sic) filed at the Sandiganbayan sometime in September,
2016 or earlier in October 2016." Citing Tatad v. Sandiganbayan3 and
Coscolluela v. Sandiganbavan,4 accused claim that the long period it took
the OMB to terminate its preliminary investigation violated their right to the
speedy disposition of their cases and for which reason, the prosecution lost
its authority to file the Informations with this Court.

In its Cornment.? plaintiff points out that the Omnibus Motion's
Notice of Hearing merely states-

xxxxx xxxxx xxxxx xxxxx

We request that the foregoing Motion to Quash Infromations be submitted
for resolution upon receipt hereof in any date or time convenient,

3 G.R. No. 72335-39, March 31,1998.
4 G.R. No. 191141, July 15,2013.
5 Comment/Opposition dated January 6, 2017, Supra, at note I, pp. 476-487.
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preferably without further appearances and arguments of counsel
considering the distance.

xxxxx xxxxx xxx xx xxxxxx

in violation of the mandatory requirements of Sections 46 and 57 of Rule 15,
of the Rules of Court, which requires a Notice of Hearing to specify the time
and date of hearing.

In view of such procedural infirmity, plaintiff submits that the
Omnibus Motion is a mere scrap of paper and should not be given
consideration.

On the issue of inordinate delay, plaintiff argues that there was no
inordinate delay in the resolution of the cases. It claims that accused failed
to include in its narration, material incidents and should not have included
the period of fact-finding investigation as the same was merely a case build-
up, and accused, at that stage, were not yet in jeopardy of being held for
trial.

Plaintiff presents a different timeline to support its claim:

1. On February 18, 2008, OMB-Mindanao executed an
Affidavit-Complaint based on the COA Fact-Finding
Report.

11. OMB-Mindanao issued Joint Orders dated February 26,
2008, February 29, 2008, March 10, 2008, and April 1,
2008, directing accused to submit their Counter-
Affidavits.

111. In view of several requests for additional time, all
accused were only able to submit their Counter-
Affidavits on April 24, 2008.

6 Section 4. Hearing of motion. - Except for motions which the court may act upon without prejudicing
the rights of the adverse party, every written motion shall be set for hearing by the applicant.

Every written motion required to be heard and the notice of the hearing thereof shall be served in
such a manner as to ensure its receipt by the other party at least three (3) days before the date of hearing,
unless the court for good cause sets the hearing on shorter notice.

7 Section 5. Notice of hearing. - The notice of hearing shall be addressed to all parties concerned, and
shall specify the time and date of the hearing which must not be later than ten (10) days after the filing of
the motion.
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IV. On May 8, 2008, accused Morales filed his Motion with
Manifestation and submitted additional annexes.

v. COA submitted letters dated August 14, 2008 and August
19, 20P8, reiterating its findings in compliance with
OMB's directive.

VI. OMB-Mindanao executed a Supplemental Affidavit-
Complaint on September 30, 2009 to include accused
Manligoy; Accused Manligoy filed her Counter-Affidavit
on Noyember 12, 2009 for the Supplemental Complaint,
and another Counter-Affidavit on December 8, 2009 for
the original Affidavit-Complaint.

vu. On February 14, 2011, accused Macayra filed a Motion
for Re-Examination with Prayer for Discharge and/or
Exclusion as respondent.

Vlll. On May 30, 2011, OMB issued several Joint Orders
resulting in the following incidents: (1) Accused
Pabaonon was additionally impleaded in OMB-M-C-08-
0088-B, and it was only on 22 July 2011 that he was able
to file his Counter-Affidavit, and (2) Accused Morales,
Pabaonon and De Leon were additionally impleaded in
OMB-M-C-08-0083-B, only accused Deleon and
Pabaonon submitted Counter-Affidavits on June 17,2011
and JulY 22, 2011, respectively.

IX. Accused Jimenez Jr. and Postrero after being additionally
impleaded in OMB-M-C-08-0086-B and OMB-M-C-08-
0093-B submitted their Consolidated Counter-Affidavit
on August 23,2011.

x. Accused Jimenez Jr. after being additionally impleaded
in OMB-M-C-08-0080-B submitted his Counter-
Affidavit on August 23, 201l. In the meantime, accused
Postrero submitted his Counter-Affidavit on September
27, 2011,8 the same to be considered as his Supplemental
Counter-Affidavit in OMB-M-C-08-0080-B.

Xl. The Joint Resolution dated November 24, 2011 was
issued and approved by the OMB on August 22,2014.

8 Attached in a letter dated I September 2011
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XII. The latest Motion for Reconsideration filed by accused
Macayra on October 31, 2014 was denied in the Joint
Order dated November 14, 2014 and approved by the
OMB on February 3,2015.

Xlll. October 3, 2016, the present Informations were filed
before this Court.

Finally, plaintiff argues that accused Manligoy's manifestation that
she was adopting the Omnibus Motion of the other accused was a mere
afterthought and that, she is deemed to have waived her right to the speedy
disposition of her cases since she failed to assert such right as soon as she
knew of their pendency.

The Court resolves to give due course to the Omnibus Motion and
adopt a liberal construction of Rule 15 in keeping with the principle that
rules of procedure are mere tools designed to facilitate the attainment of
justice and that its strict and rigid application which would result in
technicalities that tend to frustrate rather than promote substantial justice
must always be avoided."

As held In Preysler, Jr. v. Manila Southcoast Development
Corporation: \0

The three-day notice rule is not absolute. A liberal construction of
the procedural rules is proper where the lapse in the literal observance of a
rule of procedure has not prejudiced the adverse party and has not
deprived the court of its authority. Indeed, Section 6, Rule 1 of the Rules
of Court provides that the Rules should be liberally construed in order to
promote their objective of securing a just, speedy and inexpensive
disposition of every action and proceeding. Rules of procedure are tools
designed to facilitate the attainment of justice, and courts must avoid their
strict and rigid application which would result in technicalities that then to
frustrate rather than promote substantial justice.

In Somera Vda. De Navarro v. Navarro, the Court held that there
was substantial compliance of the rule on notice of motions even if the
first notice was irregular because no prejudice was caused the adverse
since the motion was not considered and resolved until after several
postponements of which the parties were duly notified.

Likewise, in Jehan Shipping Corporation v. National Food
Authority, the Court held that despite the lack of notice of hearing in a
Motion for Reconsideration, there was substantial compliance with the
requirements of due process where the adverse party actually had the

9 Id.
10 G.R. No. 171872, June 28, 2010.
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opportunity to be heard and had filed pleadings in opposition to the motion
xxxx. (underscoring supplied; citations omitted).

Moving on to the merits of the Omnibus Motion, accused claim that it
took the OMB almost nine years and six months to terminate its preliminary
investigation, counted from the filing of the initiatory complaint on March
13, 2006 to the filing of the Informations sometime in September or early
October 2016, and would include the period during which the COA
conducted its fact-finding investigation.

However, the Court cannot consider COA's fact-finding investigation
as part of the preliminary investigation stage since the COA does not have
the authority to conduct preliminary investigation. The same reasoning was
considered in Tilendo v. Ombudsman, II where the Supreme Court
considered the preliminary investigation stage to have officially begun when
the NBI filed before the Ombudsman a complaint against Tilendo.

In addition, the ruling in People v. Sandiganbayan'? relating to the
inclusion of the fact-finding investigation in computing the period of delay -
which was cited by accused - is not applicable to the present controversy due
to the different facts or circumstances obtaining in said case.

An examination of People v. Sandiganbayan would show that
Secretary Perez had the opportunity to participate in the fact-finding
investigation conducted by the OMB. In fact, he even requested the latter to
"verify from the Coutt's Bank whether he (Secretary Perez) had even held
any account in that bank xxx." He was also informed of the developments in
the OMB's investigation, such as the letter from Coutt's Bank stating that he
had no account with it. Thus, in the said case, the distinction between "fact-
finding" and "preliminary investigation" had been blurred, and it was as if
the OMB was already conducting a formal preliminary investigation.

Otherwise stated, the Supreme Court's pronouncement in People v.
Sandiganbayan that the fact-finding investigation should not be deemed
separate from the preliminary investigation is to be taken with particular
regard to the circumstances obtaining in said case. In this case, however, it
appears that during the COA and OMB fact-finding investigations, accused
were effectively insulated from the rigors of facing investigative
proceedings. These considerations, paired with the fact that no undue
vexation was suffered by the accused prior to the conduct of preliminary
investigation, prevent this Court from ruling that the period that had lapsed

11 G.R. No. 165975, September 13,2007.
12 Supra at note 2.
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during the COA and OMB fact-finding investigations should figure into the
delay in the preliminary investigation stage.

Thus, for purposes of computing the period of the alleged delay, the
Court shall consider the preliminary investigation to have commenced only
upon the filing of the Affidavit-Complaint by OMB-Mindanao on February
18, 2009 and was concluded upon the filing of the seven Informations with
the Court on October 3, 2016; a total period of seven years and eight
months.

In this connection, the plaintiff submits that such period is "reasonable
given the great distances between the said Offices not to mention the great
volume of cases which the Ombudsman also needs to review and deserving
the same and equal amount of effort and time." As to the delay in the filing
of the Informations, plaintiff claims that it is due to the "painstaking
scrutiny" of the pertinent records of the cases.

The Court cannot accept plaintiff s justifications. For one, the cases
do not involve complex transactions that require years to unravel or
understand. The seven transactions subject of the complaints were simple
transactions only, and involving relatively small sums of money. The
prosecution's own account of the proceedings before the OMB shows that
the period between February 18, 2009 to September 27, 2011 can be
considered as the completion stage where the parties submitted their
respective pleadings.':' Thereafter, the Investigating Committee submitted
its Joint Resolution dated November 24, 2011 which was reviewed by the
following officials:

(1) December 1, 2011 by members of the Investigating
Committee;

(2) December 2, 2011 by the Committee Chairman;

(3) December 5,2011 by Director Lapid-Viva as reviewer;

(4) December 7,2011 by Director Arancon as reviewer;

(5) January 13,2012 by Deputy Ombudsman Monteroso;

(6) August 22, 2014 by Ombudsman Caprio Morales as the
final approving authority.

13 Paragraph 14(i) to (xi) ofCommentlOpposition, Records, Vol. 11,pp. 476 to 487. ~
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In other words, while it took the Investigating Committee a mere
couple of weeks to resolve the cases, and a matter of days for OMB-
Mindanao officials to review the Joint Resolution, it took the Honorable
Ombudsman two years and seven months to approve the same. In addition,
the Court notes that from the denial of accused's Motion for Reconsideration
- separate Joint Orders all approved by the Ombudsman on February 3,2015
- it took the OMB an additional period of one year and eight months to file
the Informations with the Court. Invariably, the two years and seven months
that the Joint Resolution remained unacted upon and the one year and eight
months before the Informations were filed contributed to the overall delay in
the termination of the preliminary investigation.

The Court notes that accused failed to invoke their right to the speedy
disposition of cases and that both parties - plaintiff and accused - are bound
to suffer some prejudice brought by the delay. However, in the application
of the balancing test, the Court finds that plaintiff s failure to validly justify
the OMB's delay in concluding the preliminary investigation, outweighs
both factors. As held by the Supreme Court in Remulla v. Sandiganbayan+"

Further, in light of the circumstances of this case, the Court does
not give great weight to Maliksi's lack of objection over the delay because
the asp miserably failed to defend the Ombudsman's inaction. The
prosecution could not give an acceptable reason to justify the 9-year
interval before the case was filed in court. The proceedings were marred
by the delay in the mechanical transfer of documents and records. No
steps were taken by the Ombudsman to ensure that the preliminary
investigation would be resolved in a timely manner. Clearly, the failure of
the prosecution to justify the 9-year interval before the case was filed in
court far outweighs Maliksi's own inaction over the delay. As articulated
in Coscolluela, Duterte, Cervantes, People, and Inocentes, the Court
reiterates that it is the duty of the prosecutor to expedite the prosecution of
the case regardless of whether or not the accused objects to the delay.

In Jacob v. Sandiganbayan,15 the Supreme Court also held:

Delay is a two-edge sword. It is the government that bears the
burden of proving its case beyond reasonable doubt. The passage of time
may make it difficult or impossible for the government to carry its burden.
The Constitution and the Rules do not require impossibilities or
extraordinary efforts, diligence or exertion from courts or the prosecutor,
nor contemplate that such right shall deprive the State of a reasonable
opportunity of fairly prosecuting criminals. As held in Williams v. United
States, for the government to sustain its right to try the accused despite a
delay, it must show two things: (a) that the accused suffered no serious
prejudice beyond that which ensued from the ordinary and inevitable

14 G.R. No. 218040, 17 April 2017.
15G.R.No.162206, 17 November 2010. ~
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delay; and (b) that there was no more delay than is reasonably attributable
to the ordinary processes of justice.

Closely related to the length of delay is the reason or justification
of the State for such delay. Different weights should be assigned to
different reasons or justifications invoked by the State. For instance, a
deliberate attempt to delay the trial in order to hamper or prejudice the
defense should be weighted heavily against the State. Also, it is improper
for the prosecutor to intentionally delay to gain some tactical advantage
over the defendant or to harass or prejudice him. On the other hand, the
heavy case load of the prosecution or a missing witness should be
weighted less heavily against the State xxx

In sum, taking into account the various factors that need to be
considered and balanced in the determination of the issue of inordinate
delay, the Court is convinced that the right of accused to the speedy
disposition of their cases has been violated, which would then warrant the
dismissal of the above-entitled cases.

WHEREFORE, in view of the foregoing discussion, the Omnibus
Motion filed by accused GERRY J. MORALES, EMERITOS M.
JOVILLA, REYMUNDO M. ESCAMILLAN, RUBEN P. POSTRERO,
ROSELLER N. MACAYRA, and FRANCISCO S. JIMENEZ JR., and
adopted by accused ALICIA B. MANLIGOY is hereby GRANTED and
the above-entitled cases are accordingly DISMISSED.

The bonds posted by the accused for their provisional liberty are
ordered RELEASED,16 subject to the usual accounting and auditing
procedures, and the Hold Departure Orders issued against them are therefore
LIFTED.

SO ORDERED.

QUIROZ, J., Chairperson

CRUZ, J.

JACINTO,J. -~-
16 Section 22, Rule 114, Rules of Court.


